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NO. 33303

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

: STATE OF WEST VIRGINIA ex rel.,

ALAN D. BAKER

Ap_pellant, o

DAVID H. B.OLYARD’, DIRECTOR, - -
DIVISION OF MOTOR VEHICLES,
STATE OF WEST VIRGINIA,

Appellee. .

BRIEF OF APPELLEE

Comes now the Appellee, Devid H. Bolyard, Director, West Virginia DiVision of Motor

Vehlcles and the State of West Vlrglnla (hereinafter, “Appellee” or “D1v1510n“) by counsel, J anet

E. James A551stant Attorney General and subnnts this brief in response a,nd opp051t10n to

Appellant’s Brief, filed on behalf of Alan D. Baker. Appellant appeals denial of a Pez‘zrzon for
Review of Final Order of the Commissioner of the West V;rgmm Division of Motor Vehicles by

Order of the Honorable James J. Rowe, Judge of the Circuit Cou;rt of Greenbrier County, entered

" on August 21, 2006.
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KIND OF PROCEEDING AND THE NATURE OF THE RULING BELOW

Appellant was arrested in Greenbner Cou:nty on July 31, 2005 for dnvmg under the o |

_ inﬂuence of alcohol' (heremafter “DUI”).- An aclrnnnstxative hearlng was t1me1y requested by

Appella;nt and was held on October 17 2005 Subsequently, the Division reeelved an Abstract of |

~ Judgment from the Maglstrate Court of Greenbner County showing that Appellant pled nolo

conrendere to the cha:fge of DUI ﬁrst offense on Oetober 27, 2005 On December 9 2005 the

Division entered an Order of Revocation by which Appellant's p_nvﬂege_ to drive was revoked on -

conviction'
On or about January 9, 2006, Appellant by counsel filed a Petition for Review of Final
Order of the Commzsszoner of the West Virginia Dtvzszon of Motor Vehicles in the elrcmt court of
Greenbner County (ClVll- Action No. 06-C-04), arguing that the Division violated is due process
rights by revol{in-g him _baeed upen the no contest plea, and by failing to issue an order based npon
the .adminietrative hearing. _The. Appellee, by couneel, Greenbﬁer County .Pres._eeut_ing Attorney
Kevin Hanson, filed a Motion to Dismiss on the basis that the circuit court of Greenbrier Courity
laeked jnrisdiction and venne. The motion was clenied by order entered January 26, 2006. .
By Otder ente:red. on February 27, 2006, tbe I-Ionorable James J. Rowe denied the Petition
Jor Review of Final Order of the Commissioner of ﬂte West Virginia Division ofMotor Vehicles and
" remanded the matter to the Dlvlsion to give the Appellant thirty days in Whieb to request.a “ﬁ.trther

hearing”.



By letter.dated_Marcn 13, 2(l06, the _Division.’s Director of Legal Services advieed Appellant
that he would be. gtanted an “identity” heerin'g, the soop_e of Wl:nch Wonld l_).e Whe.ther he was the
.person narned..i_n the Abstraet of .Conviotion puxsnant to whiclt.his license was revoked. :

| On or'about April 7 2006 'Appellant- ﬁled. a.Petifion for Contempt in tlle citoult court,
avemng that the D1v131on refused to give him an evxdennary heanng, contrary to the order of the
.Cll’CllllI court. On Apnl 14 2006 Judge Rowe entered an Order declining to issue a rule to show
cause, and 'settmg the matter for-heanng. On June 12, 2006 the parties once again appeared before
the circuit court on Appellant s Petzrzon for Revzew of F mal Order of the Commtsszoner of the Wesz‘: |
._ Vzrgzma Dmszon of Motor Vehicles. Tn the Om’er of that same date Judge Rowe took the matter
under ad_wsernent. ' =
_ On .August 21; 2006, the parties once again convened-before the circuit co'nrt on Appellant’e
Petitibn for Review of F. inal _Ordef of the Commissioner of the West Virginia Division of Motor _'
Vehicles, and by Order of that date the circuit court affirmed the Division’s order,__ but stayed. |
revocation of the Appellant S pr1v1lege to drive for 60 days © pendmg appea.l 7
On or about September 29, 2006, Appellant filed the present Petition of Appeal in thlS
" Honorable Coutt.
IL
ISSUE PRESENTED
WHETHER THE CIRCUIT COURT WAS CORRECT IN
AFFIRMING THE DIVISION’S ORDER OF REVOCATION,
WHICH WAS PREDICATED UPON HIS PLEA OF NOLO

CONTENDERE TO DRIVING UNDER THE INFLUENCE OF -
ALCOHOL? -




L. N

STANDARD OF REVIEW

""Where the issue on appeal from the cirouit court is clearly a question of la.w or mvolvmg
an mterpretatlon ofa statute we apply a de novo standard of review." Syl. Pt. 1, Chrysml RM v
Charlie AL, 194 W. Va 138,459 S. E. 2d 415 (1995)." Syl. pt 5, State ex rel. leler V. Reed, 203
W Va. 673 510 S.E.2d 507 (1 998)
' .o
B ARGUMENT
APPELLEE i’ROPERLY REVO_KE_D';I'HE LICENSE OF THE
APPELLANT ON THE BASIS OF HIS NOLO CONTENDERE
PLEA TO DRIVING UNDER THE INFLUENCE OF
ALCOHOL.
| Appellant chailénges the Appellee’s interpretatioﬁ of Stm‘e.éx rel. SMmp v. Johnson, 217 W.
Va. 733,619 S.E;Zd 246 (2005), filed by this 'C.ourtzon.July 7, 2005, and the consequent revécation |
of his priﬁlegé to drive pursuant to W. Va. Codé § 17C—5A-1a. |
| Apﬁellant mis-states the 'sténdard for inqui—ry in this case, c_itiﬁg the Administrative
Procedures Act standard for reviéw in an administrativé appeﬁl. This is, in fact,_ a cése in which
: 'e}:e;traordinary relief was sought from the circuit court.. However, the Abpellee’ s motion to dismiss
_ 0.11.that basis was denied by _.the circuit court. Despite the fact that the circu_it-court of Greenbrier
County improperly rétained jurisdiction of the case, .it arrived at the proper conélusign Wlth regard
to the Division’s o'rder.of revocation.
In Stump, Supré, this Court made clear that the Division must revoke on conviction not only

in the instances where a driver has pled guilty to the offense of DU, but also when he pleads nolo
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" coifztendere to DUL “Rt I_is_uiidisp-uted from the recoed thet_Bishop was eonvieted of DUI._a.fter |
apparently entering a ‘no coiit_esl:’ plea.” Stump, 217 W Va. at .74.2,- 619 S.E.2d at 255. “In givipg -
effect to.t.he plain language coﬁtaine(i Witl_ii_n'W. Va, Code § 17C-5A-1a(e), we find l:hat_a person
.ple.ading_ guilty or found giiilty by.a court or jury of driving under the influence of alcoliol, .. ..s_ha.ll-
be. considered ‘convicted,” and that the Commiseionef hasa niandatory duty to revolke the person’s _
llcense to operate a motor vehiele in the State of West Vlrgmm as prov1ded by W. Va Code § 17C-
5A- 1a(a) ” 1d. Followmg 1ssuance of the opinion in Srump, supra, the Division revoked the dnvmg _
:_ priwleges of those Who pled nolo contendere to DUL  Therefore, Appellant s plea of nolo
contendere entered on October 27 2005 formed the basis for the ma:ndatory revocation of hlS
privilege to drive | |
Appellant ehallenges this practice eltmg Umversny of West Virginia Bd. of Trustees on
| Behalf of Wesr Vzrgmza Umversziy v. Fox, 197 W.Va. 91, 475 S.E.2d 91 (1996). Although this
Couﬂ held in Fox that the Appella:nt 8 nolo contendere plea could not be used in a grievance
proceeding, the Court notecl that tliere are admini_strative proceedings in which the relevant statatory
provisions do allow for use of siich aplea. “Many of the decisions penniiting a riocontest plea to.
be used in adminiStrelive proceediil_gs were based upon specific statutofy provisions ofa type not
at issiie in the instant case.” 197 W.Va. 95 n.4, 475 S.E.2d 95 n.4. The C.ourt further noted: “We
recognize that where the issue is whether or not a person has been previously ‘convicted’, a
judgment of conviction ba'se(l upon a rnolo contendere plee niay indeed be admitted 1nto evidence
to litigate that issue. Suchmight be applicable where a statute attaches an enhanced eriminelpenalty
for successive offenses or proirides an administrative penalty in the event of a ‘conviction.” 197

W.Va. 96, 475 S.E2d 96.



The Division’s statutory sc_heme falls within the excepﬁons discussed by the Court in Fox.
W. _Va.' Code § 17C-5A~la provides for mandatory 'revoea_tion upon conviotioﬂ: .

(a) Ifa person is conthed for an offense defined in section
two, article five of this chapter or for an offense described in a
municipal ordinance which has the same elements as an offense
described in said section because the person did drive a motor vehicle
while under the influence of alcohol, controlled substances or drugs,
or the combined: influence of alcohol or controlled substances or
drugs, or did dnive a motor *vehicle while having an alcohol
concentration in his or her blood of eight hundredths of one percent
.or more, by weight, or did drive a motor vehicle while under the age
- of twenty-one years with an alcohol concentration in his or herblood
of two hundredths of one percent or more, by weight, but less than
‘eight hundredths of one percent, by weight, and if the person does not
act ‘to appeal the conviction within the time periods described in
subsection (b) of this section, the person's license to operate a motor
vehicle in this state shall be revoked or suspended in accordance with
the pr0v1s1ons of th1s gection.

- (b) The clerk of the court in Whlch a person is conv1cted for
an offense described in section two, article five of this chapter or for -
an offense described in a municipal ordinance which has the same
elements as an offense described in said section shall forward to the
commissioner a transcript of the judgment of conviction. If the
conviction is the judgment of a magistrate court, the magistrate court
clerk shall forward the transcript when the person convicted has not
requested an appeal within twenty days of the sentencing for such
conviction. If the conviction is the judgment of a mayor or police
court judge or municipal court judge, the clerk or recorder shall
forward the transcript when the person convicted has not perfected an
appeal within ten days from and after the date upon which the
sentence is imposed. If the conviction is the judgment of a circuit
court, the circuit clerk shall forward the transcript when the person -
convicted has not filed a notice of intent to file a petition for appeal
or writ of error within thirty days after the judgment was entered.

(c) If, upon examination of the transcript of the judgment of
conviction, the commissioner shall determine that the person was
convicted for an offense described in section two, article five of this
chapter or for an offense described in a municipal ordinance which
has the same elements as an offense described in sald section because



the person did drive a motor vehicle while under the influence of
alcohol, controlied substances or drugs, or the combined infiuence of
alcohol or controlled substances or drugs, or did drive a motor
vehicle while having an aleohol concentration in his or her blood of
‘eight hundredths of one percent or more, by weight, the
commissioner shall make and enter an order revoking the per’son s
license to operate a motor vehicle in this state. If the commissioner
determines that the person was convicted of dnvmg a motor vehicle
while under the age of twenty-one years with an alcohol
concentration in his or her blood of two hundredths of one percent or
more, by weight, but less than eight hundredths of one percent, by
weight, the commissioner shall make and enter an order suspending
the person’s license to operate amotor vehicle in this state. The order
shall contain the reasons for the revocation or suspension and the
revocation or suspension periods provided for in section two of this
article. Further, the order shall give the procedures for requesting a.
hearing which is to be held in accordance with the provisions of said
section. The person shall be advised in the order that because of the
receipt of a transcript of the judgment of conviction by the
commissioner a presumption exists that the person named in the
transcript of the judgment of conviction is the person named in the

- commissioner's order and such constitutes sufficient evidence to
support revocation or suspension and that the sole purpose for the
hearing held under this section is for the person requesting the
hearing to present evidence that he or she is not the personnamed in
the transcript of the judgment of conviction. A copy of the order - -
shall be forwarded to the person by registered or certified mail, return
receipt requested. No revocation or suspension shall become
effective untll ten days after recelpt of a copy of the order

(d) The prov1310ns of this section shall not apply 1f an order
reinstating the operator's license of the person has been entered by the
commissioner prior to the recelpt ofthe transcnpt of the judgment of
conviction. '

(e) For the purposes of this section, a person is convicted
when the person enters a plea of gullty or is found guilty by a court

or _]Ul'y

The statute clearly contemplates that a conviction of DUI constitutes sufficient evidence to support
revocation. As the Court noted inStump, supra, “Itis undisputed from the record that Bishop was

convicted of DUI after apparently entering a. ‘no contest’ plea.” Stump, 217 W. Va. at 742, 619

7



S.E.2d at 255. Therefore, because a plea of nolo contendere amounts to a conviction for revocation
| pﬁrposes, the need for further proceedings is elinﬁnated. It is for that reason that no order was
issued following the Appellant’s administrative hearing.

_ ThlS Court has répeatedly -afﬁr_med' the mandatory nature of revocations on conviction

_pursuén_t to this Code section. (See, Stump, 217 W;Va. at 741-42, 619 S.E.2d at 254-55:

“M(_)reov'er, Bishop's ‘aﬁcillary to a criminal action’ argurment ignores the specific language of W.
Va. Code § _1 TC-5A-1a Whi'ch'clearly anti_cipates an action by the .C'om_missio'ner, Separate_ and
distinct from any criminal proceeding, for the administr:ative revocation of drivers' licenses upon
convictions for driving under the influence of a'lco.hol, controlled_substances or drugs”; and David
v. Commissioner of West Virginia Div. of Motor Vehicles, 2006 WL 1312089 (W. Va. 2006)
(Benjamin, J., Concurring). - | |
'Appellaht_ contends that a legislative rule which became effective after his conviction for
'DUI conflicts with the Division’s actions in this case. On March 19, 2006, .the Législature passed
a “rules.bili” Whl_'ch included an amendment to 91 C.S.R.5-14.1 (effective May 15, 2006): Therule,
with fhe amendment underlined, reads: |
The Division shall revoke a licensee’s privilege to operaté a motor
vehicle in accordance with the provisions of W, Va. Code §§ 17C-5-7
and 17C-5A-1 et seq. if the licensee drives under the influence of -
alcohol, controlled substances or drugs, refuses to submit to a
designated secondary chemical test, or commits any other related
offense found within W. Va. Code §§ 17C-5-7 and 17C-5A-1 et seq.
For _the purposes of this rule, a plea of nolo contendere stands as

neither an admission of gwilt nor a conviction for administrative
revocation proceedings.

Consequently, from May 15, 2:006, the Division no longer revokes on conviction in instances where

a driver has pled nolo contendere to DU Obviously, the time frames applicable to passage of and

8
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' effectitreness of this tule donot affeot the present case. Inastmuch as the Petttionet’a nolo co_atea-tiere
plea 'ooourred on Ootober 27, 2005, it was w1thm the “window” of time between th_e issuance of
Stump, supra, and the effective date of the above—oited 1e-gtalative rule |

The Division properly revoked Appellant based uponitsrec elpt of the Abstract of J udgment
showmg his nolo conrendere plea to DUI on October 27, 2005. It was under no obhga‘uon to

| proceed w1th 1s.suance of an order based upon the admlmstratwe tleanng Appellant was granted a

: second opportumty to the “tdentlty” heanng to Whlch he was entltled by Judge Rowe 8 Order of

_ February 27 2006 in which he remanded the matter to the Division for heanng Howeyer,-

App ellant did not avail h_1mself of that opportumty, Whloh he has now waived. The D1v151ori’ s. Ortier

of Revooatioa dated December 9, -2065 1s propef- and must stand. | |

CONCLUSION

WI—IEREFO'RE_, based upon the foregoing, the Appellee hereby respectfilly requests that
the circ_u.tt court’s Order, ente_red’ August 21, 2006, be affirmed.

Respectfully submitted,

DAVID H. BOYLARD, DIRECTOR,
DIVISION OF MOTOR VEHICLES,
'STATE OF WEST VIRGINIA, '
By Counsel,

DARRELL V. Mc.GRAW, JR.
ATTORNEY GENERAL

JAN?I’I‘ E. JAMES { -
ASSISTANT ATTORNEY GENERAL
West Virginia State Bar No. 4904

State Capitol Complex

Building 1, Room W435 .

Charleston, West Virginia 25305

(304) 558-2522
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